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AGL Energy (AGL) welcomes the opportunity to respond to the Essential Services Commission of Victoria 

(the Commission) Draft Guidance note – payment difficulty and disconnection (Guidance note). 

AGL is Australia’s largest integrated Energy Company, operating across the supply chain with investments 

in coal-fired, gas-fired, and renewable electricity generation and is a significant retailer of energy, providing 

energy solutions to over 3.7 million customer accounts in the NEM. AGL is Australia’s largest ASX listed 

owner, operator and developer of renewable generation. 

As we have previously outlined to the Commission, AGL has been a leader in developing evidenced based 

solutions for customers facing payment difficulties.   

In our view the Guidance note will hinder innovative solutions for Victorian customers experiencing financial 

difficulty.  Rather, in its current form the Guidance note introduces unnecessary complexity and encourages 

‘box-ticking’ compliance with the Payment Difficulties Framework (PDF).  The Guidance note should 

provide advice through the use of examples on the Commission’s expectations on how retailer can apply 

the framework to achieve the objectives of the PDF being; assist customers avoid energy debt, help 

customers better manage their energy use and that disconnection for non-payment is a last resort 

measure. 

AGL strongly recommends the Commission shift the Guidance note away from focusing on prescribing the 

processes or actions that retailers must take and towards defining outcomes that they require retailers to 

achieve based on the objectives of the framework. Retailers will then have the flexibility to find the most 

effective way of achieving the outcome required.  Overtime, it will also encourage retailers to work with the 

community sector to identify new solutions.  For example, in NSW, AGL has partnered with both the 

Department and Uniting Care Kildonan to provide solar photovoltaic to 250 properties owned by 

Community Housing organisations. Through this program, a tangible solution will be delivered to AGL 

hardship customers that will see both arrears and ongoing costs of energy significantly reduced. 

An outcome focused approach to the Guidance note is also consistent with the Commission’s shift in the 

final PDF framework, which the Chairman noted: 

“The new framework was vastly simpler.  Rather than rely on a set of rules from the regulator 

about how to assist customers, retailers would be expected to judge how to deliver meaningful 

and timely assistance in light of a customer’s circumstance1.” 

                                                      

1 Page iv, Commission Final Decision, Payment difficulty framework. 
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Outcome focused Guidance notes are also consistent with the Australian Securities and Investments 

Commission’s (ASIC’s) use of Regulatory Guides to assist financial service providers interpret financial 

services regulation.  Specifically, ASIC’s Guides provide practical guidance through examples of how 

financial service providers may meet their obligations.  For example, ASIC’s Regulatory Guide 2442, Giving 

information, general advice and scaled advice; is littered with examples to assist providers understand 

ASIC’s interpretation of the customer outcomes they expect: 

 

  

 

 

 

                                                      

2 http://www.asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-244-giving-information-general-
advice-and-scaled-advice/  

http://www.asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-244-giving-information-general-advice-and-scaled-advice/
http://www.asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-244-giving-information-general-advice-and-scaled-advice/
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Many of the processes and actions outlined by the Commission in the Guidance note also lack any 

evidence or facts that they will lead to improved outcomes for customers facing payment difficulties. For 

example, (these are just two examples of many): 

1. The Commission continues to define ‘best endeavours’ as telephone contact.  AGL has provided 

the Commission with evidence from our own customer experience as well as external and 

independent research that customers value and more likely to respond to other forms of 

communication more so than telephone contact3. 

2. The Commission refers to ‘warm transfers’ to financial counsellors as best practice.  However, the 

Guidance note does not provide evidence this is appropriate.  It is AGL’s experience financial 

counsellors and other community support agencies do not have the resources to manage ‘warm 

transfers’.  

The Appendix of the submission contains a number of weaknesses with the Guidance note and contains a 

list (this is not an exhaustive list) of possible examples AGL considers the Guidance note consider 

providing guidance and examples on the outcomes the Commission expects based on the objectives of the 

PDF. 

AGL also suggests the Commission use the cases it has collected from previous Wrongful Disconnection 

Payment cases as well conduct a workshop with retailers, community based groups and EWOV to collect 

relevant examples. 

Finally, AGL has previously offered Commission staff an opportunity to review payment difficulties 

customer contact and we are disappointed the Commission has not accepted this offer.  The Commission 

has issued a 70 page ‘tick box’ Guidance note that appears to not be evidence based and therefore 

unlikely to fulfil the Commission’s overarching long term customer interest objective.  We would 

recommend the Commission undertake appropriate research and analysis before finalising the Guidance 

note. 

If you have any questions or would like to discuss AGL’s submission please contact Con Hristodoulidis, 

Senior Manager Regulatory Strategy, on (03) 8633 6646 or christodoulidis@agl.com.au 

 

Yours sincerely, 

 

Elizabeth Molyneux 

Head of Energy Market Regulation   

  

                                                      

3 See AGL submission to the ESC Draft Decision:  Safety Net for Victorian Energy Consumers facing payment 
difficulties, November 2016. 
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APPENDIX 

 

Guidance note AGL Comment 

2.5.3 – 

Application to 

small business 

This clause appears to broaden the application of Part 3 (section 72) to small business 
customers.  The Commission must clearly state the PDF does not apply to small 
business operators that may operate from residential premises.   

The Commission should provide an example of such a circumstance. 

3.1.1 & 3.1.2 – 

Application of 

PDF 

3.1.1 states that Standard Assistance applies to ‘all residential customers’ while 3.1.2 
refers to providing Standard Assistance to those ‘anticipating payment difficulty’.  

3.4 – Standard 

Assistance and 

outcome 

expectation 

The Commission outlines the how and modes of how retailers should provide Standard 
Assistance.  This is likely to lead to a ‘tick box’ exercise that Standard Assistance is 
provided through these modes. 

AGL believes more useful guidance would be to outline examples of customer 
circumstances.  For example, AGL would consider advice on the following example 
valuable: 

• Customer A has no overdue debt.  

• They get in touch with retailer and are advised that they can setup direct debit 
and pay fortnightly instalments of equal amounts to avoid them from moving into 
a debt position. 

• Customer accepts and sets-up the above proposal. 

• Customer subsequently fails payment arrangement moves into disconnection 
process due to lack of further contact. 

• Would retailer be in breach of 3.4.1 as they did not directly offer 2b and 2c, but 
such offers are generally communicated on retailer’s web-site?  

4.6 – Customer 

advice 

entitlements 

This section is critical in the relationship between a retailer and customer and the 
Guidance note would improve its value by outlining examples of the Commission’s 
expectation of good customer outcomes.  The start of this section, 4.6.1, the 
Commission states the ‘focus of a retailer’s relationship…should on helping the 
customer manage the cost of their energy use’.  Examples, of such outcomes rather 
than the current Guidance would be valuable. 

 

For example, the current Guidance not does not provide clarity in the following scenario: 

• A Customer has $600 in missed payments with a full 3 months until the next 
billing cycle. 

• Through a conversation, the customer offers to pay fortnightly and has agreed to 
$100 per fortnight. 
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• If payment arrangement subsequently fails and customer does not contact 
retailer, is a retailer in breach of 4.6.7 as they may not have explicitly given a 
breakdown of other payment options, such as a weekly or monthly schedule? 

4.3.4 Transition 

to PDF 

The Guidance note provides limited advice on the transition from current payment 
arrangements to the new PDF.  AGL is seeking further guidance on more complex 
scenarios and the Commission’s intended outcome in such cases.  For example, what 
is the Commission’s expectation of transitioning from current arrangement to the PDF in 
the scenario were:    

 

• Customer A has $2,500 overdue payment.  

• Customer has had 3 payment plans over the past 12 months which have all 
lapsed due to non-payment. 

• Each payment plan had reduced payment amounts to assist the customer, with 
the second and third plans not covering usage. 

• The customer has been provided with energy efficiency advice, referred to a 
financial counsellor and provided information on grants and concessions. 

• The customer is progressing toward disconnection and rings retailer for support, 
at this point the new framework is in place. 

 
Given entitlements with the new framework have already been offered and exhausted, 
is it the Commission’s expectation the retailer should commence the full suite of PDF 
entitlements? 

4.7 & 4.8: Best 

available tariff 

and energy 

efficiency 

advice 

The Commission outlines in both sections the inputs that a retailer should consider in 
finding the most appropriate energy offer and providing practical assistance.  This is 
likely to result in a ‘tick box’ exercise by retailers in meeting these obligations. 
 
Both these sections would be more valuable if the Commission provides examples of 
when assistance under these sections led to positive customer outcomes, especially 
from the objectives if the customer received assistance under these two sections but 
did not make any changes and it led to the customer increasing their arrears.   
 
In April 2017, AGL announced a Fairer Way package that included a range of measures 
to support customers in payment difficulties, including Victorian customers on a 
Standard Retail Contract who receive a government energy concession to automatically 
receive a 15% discount off their electricity usage charges and customers participating in 
AGL’s hardship program, Staying Connected – will be offered guaranteed (non-
conditional) discounts.  
 
In developing this initiative AGL assessed the energy usage and payment patterns of 
these customer groups and deemed that an unconditional offer would be the best and 
most appropriate offer for these customers.  This was due to our insights showing this 
group of customers on average are higher users of energy and may not necessarily 
obtain the benefits of pay on time discounts.  AGL is seeking Commission guidance on 
whether these initiatives would satisfy the Commission’s objective of placing customers 
on energy plans that assist these customers minimise their energy costs? 
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9.10:  Customer 

entitlement 

following 

disconnection 

or suspension 

Section 9.10 provides guidance following disconnection or suspension of assistance.  
The guidance is not clear how retailers can manage the competing objectives of 
disconnection as a last resort and assisting the customer to reduce their arrears and 
energy costs.  For example, what would the Commission’s view be on a positive 
customer outcome against the objectives of the PDF in the following scenario: 

 

• Customer A has $2,500 worth of arrears and has been on and off a retailer’s 
hardship program due to inconsistent engagement by the customer 

• They have already been disconnected and reconnected twice 

• Customer has had all support provided to them under tailored assistance A and 
B (ie a payment arrangement of longer than 2.5 years) 

• Customer continues not to pay or makes minimal payments that do not cover 
usage, even after all of Tailored Assistance under 79(3) offered. 

• Customer is disconnected for non-payment for a third occasion. 

• Customer rings up for reconnection and advises they are only able to pay a 
minimal amount towards their arrears 

 
What does the Commission propose retailers do in this circumstance, given the 
customer has exhausted their support, reconnecting the customer is unlikely to have a 
positive accrual / energy cost outcome for the customer. 
 
Clause 9.10.5 appears to also contradict the Commission’s previous advice (eg, section 
9.10.3 and 4.6.6) and allows a customer to propose a revised payment arrangement of 
up to two years following the suspension of previous assistance. 

 

9.3: Fair and 

reasonable 

(clauses 111A & 

89 of PDF) and 

in other parts of 

the Guidance 

note (eg. 3.5.9, 

4.12.2 & 3.5.10) 

The Commission introduces a new concept of ‘fair and reasonable’ in the final PDF as 
well as providing guidance in certain parts of the Guidance note as a means of 
considering retailer actions.  

As this is a new concept without past precedence, AGL believes it is important the 
Commission provides guidance on the interpretation of this concept, with relevant 
examples of outcomes that would be considered fair and reasonable, and those that 
would not.   

Interestingly, in section 9.3 when referencing fair and reasonable the Commission only 
refers to one of the three PDF Objective’s, being disconnection as a last resort.  The 
Guidance note does not provide any guidance of the Commission’s expectations of a 
fair and reasonable outcome in balancing all three objectives, including lowering 
energy costs and energy usage. 

 

9.8:  Best 

endeavours for 

Tailored 

Assistance and 

Disconnection 

The Commission appears to apply a ‘best endeavours’ obligation on retailers when 
providing Tailored Assistance as wells as in the disconnection process.  AGL believes 
the obligation to contact a customer to inform them of their entitlement to Tailored 
Assistance should have a lower threshold than the disconnection process and therefore 
the application of best endeavours should be split between Tailored Assistance and 
disconnection process.  
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Further, it appears the Commission has essentially adopted the current best 
endeavours guidance as contained in the Operating Procedure for wrongful 
disconnection compensation.  However, the Commission has not attempted to make 
the best endeavours obligation ‘fit for purpose’.  AGL has previously provided evidence4 
to the Commission that new technologies have resulted in new methods of 
communication between retailers and customers.  Further, customers are now self-
selecting their preferred method of communication.  The evidence previously provided 
has shown customers are more likely to respond to SMS and email contacts than 
telephone calls and voicemail.  
 
The Commission should re-frame best endeavours from the current prescriptive 
process obligations to more principle based approach, whereby retailers contact 
customers through their preferred channels.  This approach would also be consistent 
with the Commission’s view 9.4.2 (c) when taking into account customer circumstances. 
 
Under the Commission’s current proposal, if a customer prefers SMS or email contact, 
their experience and therefore the outcome of the contact is more likely to be 
undesirable if a retailer is required to also fulfil the telephone and voicemail contact.  In 
fact, ignoring a customer’s preferred option of contact is likely to alienate the customer 
and therefore the customer is more likely to avoid contact.  Based on the Commission’s 
objective, such an outcome is not appropriate but from a compliance perspective the 
retailer can ‘tick the box’. 
 
Finally, AGL notes the Commission has made a subtle but significant change to the 
definition of best endeavours between the current requirements in the Operating 
Procedure compared to the Guidance note.  Specifically, the Guidance note states 
‘Best endeavours to contact a customer in person or by telephone requires…’ while the 
Operating Procedure states ‘Best endeavours to contact in person or by telephone 
could require.  It is not clear if this is a drafting error or a deliberate change as the 
Commission does not provide an explanation for the change.  If it is a deliberate 
change, the Commission does not provide any evidence as to the failure of the current 
requirement and why therefore the Commission needs to make a change. 
 

 

                                                      

4  Page 8, AGL Submission to the ESC Draft Decision:  Safety Net for Victorian Energy Consumers facing payment 
difficulties, November 2016 


